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Involuntarily Procured 
Confession Does Not 
Vitiate Guilty Plea 


Report of The New Jersey Supreme Court's 
District Court Committee 





















4GENCY — A general employer, ine general empl 
sho is engaged in renting out, tor the operator’s Sis Pp ‘ Tc THR 
sskhiien ak equipment with op- ©bedience of thé et De las hess Under 28 U.S.C..TO THE HONOR: ABLE, THE} i ous meetings of the Committee 
ators, remains liable for the Mixer in this connection ates 799 Explained CHIEF JUSTICE AND THE/and the actions taken by the 
ais Rais eration ra enbaw a : ASSOCIATE JUSTICES OF THE | Committee follow, and are classi- 
cligence of the operator and ao The fact that nfession was SUPREME COURT OF NEW! fied in several groups: 
operator eames the gen- : P _ extracted { lant dur- JERSEY: | In Group A, are included those 
era employer's” employee as psi a jeg erated llegal det ion so as to make The Committee met on several | proposals which, in the opin- 
g as he is acting in further- © ne ne f ifession inadmi ssible does| occasions and heard suggestions | ion of the Committee are 
1ce of the general employer's aE nt plea of| of var members of the Bar, meritorious. 
terest or business. oui n i thus nuga-| Who w invited to the meetings} In Group B, are included those 
_Fact that employee of general The ¢ ished rule of in-| 0! the Committee. proposed changes which the 
employer is carrying out in- 2 q nto t t _The Administrative Director of | . ee ee “0 be of 
structions of hirer as to specific ' vl the Courts made available to the] Be ~ ral interest . or involve 
Aas S : Committee, written suggestions QUESTIONS OF Policy. 
details of the work does not °* Ss tn sent to him by enihdnn ol hes In Group C, the Committee has 
ffect change of employer so prevents | Ba together seit. suabieiaiiaene deal placed those suggestions 
s to relieve general employer ding of! amendments to the Rules wisiete which it considers to be with- 
rom liability for the employee's is for tisk | wese veeeived by the Sa emanas! out merit or are now covered 


yegligence. 


















by the Rules. 
respectfully submitted: 


1S. v. Morin, 
J., filed March 


on Rules, and which were refer-| 
the District Court Commit- | 


rea to 



































F ne ° 2 : tee for its consideration since the | Harold W. Borden 
nm eaa manaed for new -ourt helc Committee on Rules did not deal Arthur C. Dunn 
Re] » sentence| With any proposals affecting the William H. H. Ely 
: oa Sec. 2255, | District Court in its report. Alton V. Evans 
f Architects Invite Bergen procedure| The District Court Committee | A. Alfred Fink — 
E Bar To Work-Shop On before the| held an open meeting on Novem- ear . a 
i cedure for! ber 14, 1958 at the Berkeley-Car- “award V. Martino 
Construction Contracts |. the judg-| teret Hotel, Asbury Park idee George R. Morrison 
iene nent unds such| Jersey, at the mid-Winter meet-| Sidney H. Kantrowitz 
C of Nor-| as 1e ju was ren-| ing of the State Bar Association. Jacob S. Glickenhaus, 
xtended an dered without jurisdiction, or the| The matters discussed at the var- Chairman. 
é rs ol the| senten ; not 2. = anime 
rize ' ' p 
: ) +] Peace Through Law Proposals which in the opinion 
3 ita ainad <li had ‘ Meetings Launched of the Committee are meritorious. 
¥ ard Tomson. a| infringement of the consti ination. a ; | R.R. 7:5-4. Answer or Appearance 
Wi Jew York Bar.| 2! rights of the prisoner as to BOSTON (ACCN —How inter-| Prepesal: ; , 
hal é ender vulnerable national disputes can be dealt That paragraph (a) of this rule 
to collateral attack. Motions un-| With through course to law! be amended to reduce the time for 
urt held. rather than the battlefield was| filing an answer or “ppc 
d e the same| the subject at hand for a group! ina contract action in the District 
furni review as t! sly avail- of 75 lawyers from 11 Eastern! Court from 20 to 10 days. 
1 able under ha ‘and are | States at a meeting sponsored} Reason: To expedite proceedings. 
j to be used in hereof. but by the American Bar Assn. com- | (jassification: Group A. 
r ‘annot be used w the pro-| mittee on world peace through| The Committee recommends 
I dings of upon ap- | /4W. It was the first of five re-| this change. Percentage wise there 
] peal. gional meetings planned by the!/ ji; 4 comparatively small amount 
' ‘ oe focus attention 0n | of cases of this Type that are con- 
: ini problems of international law) tected. The majority of the Com- 
; = stat aaa 2 ogy ~~ SENS See COMERS GE OER. Pee ities pier co the proposed 
f Union Bar To Confer On ublication ssipetg law. __| change involved no hardship upon 
£ : = Chairman of the committee is! the alleged debtor. 
; Proposed Rule Changes March 31 to April 6, 1959 Charles S. Rhyne of Washington, Won . ae 
o: d <commenietlicdediaeai NOTE: Copies f nions listed ExC€., & past president of ABA R.R. 7:6-1. Transfer of Actions 
trye ¢ ; All members of the Bar of below have been sent to each county| Other meetings are planned|Proposal: 
t — Union C yunty have been invited aw library. Any member of the bar | for Chicago, San Francisco, Dal- That = a be amended to 
t by Victor R. King, President of may secure a the opinion in| las and Charlotte, N.C. still| Provide that when a ee ee 
t ar Ass’n of Union County, any particular sé without charge, others may be held in several pps Sie gies a 
Held: egal question attend a meeting on Thursday by writing to the Clerk of the Su-| foreign countries, with the ulti- C sary sat en te ruinaticel of 
¥: Pee 6. at 7:45 P. M. preme Court, State House Annex, | mate goal of a world conference | ~ : itinn Sacer id ‘aa Dis- 
~ "| Trenton. of lawyers to consider an inter- | the consolidate action, the Dis 
forty _ s Court Room trict Court case shall be remand- 
— ; ; national code of law. eae 
= in Elizabeth SUPREME COURT —_ ed to the District Court for the 
1 en has poeoly called to Appeals—Non Leaislat Aets T entry of judgment and taxation 
: sid proposals f0F petitions for Cert yn Grant- — oe owen ee abel 
Ange Court yore in- eq None ; . Continue Law School Reason: To permit the taxation 
2 Flich : iding suggestions for changing saa : _— ( tt 2y’s fees i > Distri 
m2 ansy he Clerkship requirements, and SUPERIOR COURT Despite a protest by the presi- = eg : hae - oar 
’ Yourt which are not allowed in 





inform the to the 
opin- 
Par on 


delegates 
ne Judicial Conference of the 
n- ions of the Union County 
atters 


3 


_ il ma 








ro ee et be ate 
7 
+ 




























Pg workman in d ng 
% 1 Causes the acc C 
, ring the int S 
t } : 
e. Court “Upholds Federal 
Be: Government On Claims 
eo = 
‘ WA SHINGTON, D C. (ACCN 
- at 6a 
t: 
t 














































APPELLATE DIVISION 


dent of Rutgers University that! the Superior Court so that the 

— * ° _ ui ‘ t be 
gg v. heir Mills > am (A-| enrollment at the University’s plaintiff starting his case in the 
i-90, Gecided 959) and|South Jersey law school in District Court will not be penaliz- 


Passaic v. Passaic Pioneer Prop- 
erties Co. et als (A-86-58, decided 
April 2, 1959 — C panion ap- 


Camden is too low, state legis- | 
lative leaders took action to keep 
the school in operation. 


ed by reason of the consolidation. 
Classification: Group A. 
The Committee recommends 





_, | According to Dr. Mason W.| this change. The plaintiff brought 
Affirm ed judgments of Divi-/Gross, newly-elected president! nis case in the proper jurisdiction 















sion of Tax Appt Upheld | at Rutgers, the per pupil cost at and is entitled to costs properly 
Division’s reject of city’s| the Camden division is too high! assessed in that jurisdiction not- 
cont ention ! valuation because of the low enrollment,| withstanding the joinder of the 
formula is the only permissible | which currently totals 34. How-| matter with a Superior or County 
approach on a rev a ci ever, ego took steps “te Court action. 

tic 4 ssment n e€ as part continue the school in a resolu- 

of an overa aiuation program. |tion directing that a portion of R.R. 7:9-2. Judgment by Default 
Although city’s “reproduction or|the state’s appropriation for Proposal: — — 

replacement physical | Rutgers be used for the Camden) That this rule be amended to 
and -preciation” | unit. permit proof of damages in ac- 








obsolescence 
7 be more reliable in 
build- 
ble sales or in- 
ipproaches 

the case of 


fault cases to be entered by affi- 
davit in attachment and replevin 
actions as in other cases, and to 
permit affidavits to be dated not 
later than 30 days before presen- 
tation rather than 15 days as at 


Medina Would Not 
Change 5th Amendment 


Retired federal judge Harold 


onstructed 














old and outm buildings. 

True value is ndation for | R. Medina, replying to a question | present. 

property assessment in New| by a student at a career convo- Reason: To simplify the matter of 
Jersey (R. S. 54:4-1), i.e, what| cation at Seton Hall University, ¢orma) proof in this class of cases. 
property would for at fair expressed the opinion that pro- (Cyjassification: Group A. 

and bona fide sale by private) Posed changes to the Fifth he majority of the Committee 
contract (R. S. 54:4-23). Valua-| Amendment “could lead to @ recommends this change. It felt 
tion is not to be tested rigi idly by police State and with it a gesta- that this was a function that 
any single formula Taxpayer po.” He voiced opposition to any  ooyld properly and effectively be 


change in the amendment “even 
if it meant every Communist was 
freed.” 


not precluded from proving fair 


3) 


handled by the Clerks of the Court 


"(Continued on page 9, col. (Continued on page 5, col. 1) 
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DIGESTS OF RECENT OPINIONS 


ZONING — A substantial change | that 
from the kind of use in exist- asserting otherwi: se. 
ence when the zoning ordin- I were 





originally an 
100 ft 








ance was adopted, cannot be L shaped piece having 
permitted as a continuance of frontage on Bergenline Ave.,, ex- 
a nonconforming use. ending westerly 123.9 feet and 
—One whose use was partially in then soutl 90 ft to 81st St. 
violation of an existing zoning) There is a e Of 24.9 ft. on 


ordinance may not claim a non- 
conforming status thereby even 


as to other parts of the use 
which were authorized at the 
time. 


—Estoppel does not apply in zon- 
ing violation cases and laches 
will not be applied except in 
the clearest and most compel- 
ling circumstances. 

—Claim that strict enforcement 
of valid zoning ordinance will 
result in confiscation of proper- 
ty without just compensation 
is no basis for action to enjoin 
enforcement of the ordinance 
but may be basis for application 
for variance under N.J.S.A. 4¢:- 
55-39(d). 
Digested from 

Conferd, J.A.D., 





an opinion by 
rendered April 3,| |... 
1959. Appell Div. Universal v.| .-~ 
North Bergen. For appellant 2] : ; ) 
Nicholas S. Schloeder. For respon-| 0° LR eeercae ne tgennt 


d 





+ 
ale 





3 ¢ prope V I U lan 

dents — Joseph Keane (Milton, ¢ 7 Bese In 1957 
7..1 i] } 4 Ulli Qn £1ARIUUAL, 4i LDVJd 4 
McNulty & Augelli, attys). and! — Sebati Ses tins an ie telat: 
was rented to the presen enar 


Sidney I. Turtz (Cohen & Turtz 





i jobber in embroi der ry duc 
attys). : 
This was an action to enjoin ne 
the defendant municipality from ‘king 
interfering with the use being 





made by the plaintiff and its ten- bs 
ant of the premises in question. Fp 
The trial court held the use was oe 
a valid non-conforming use and : 
adopted, is not permissible “7 
original non-conforming use was | 
a riding academy. The embroid- | 
ery Jobbing business does not re-|} 


_ court be- | 


Iding the | 


sii 
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‘ly resemb]l 
here fore erred in ] 





f the 23.9 x 150 section con- | 

ed a protected non-con- 

per annum forming use. 

As to the 20’ x 100’ piece in back 

ST of the stores, it was not until 1956 

compounded TRU that the ordinance was amended 


who. 


( eae 


FUNDS | oe: 


quarterly 





was being 


Funds Insured up to $10,000 


by U. S. Govt. Instrumentality used for jobbing or wholesaling 
Transactions may behandledby mail | PY ‘#e then iene apg ; 
ear 1t Was dDelng used ) 

FREE PARKING at Kinney Garage lepree for manufacturing 




















Your account or inquiry invited ring was never author- 

“the business zone Si 

MOHAWK |: while a non-conforming use status 

might have beer tained in this 

SAVINGS and Loan Assn. | portion of th aaeeee for job- 
40 COMMERCE ST., NEWARK 2,.N. 3.) NS OF wholesaling, such 

Mitchell 3-0260 was precluded by the manu 
Philip Klein, President turing pnase or tne yperatio S 
\ One who is in violation of a zon- 








Financial Printers 


SPECIALISTS in all printed forms and document» 
required for filing and registration with the 
Securities and Exchange Commission 


ARTHUR W. CROSS, INC. 


New Jersey Division of 


PANDICK PRESS, INC. 
CLINTON STREET, NEWARK 5, 
TELEPHONE MARKET 3-4994 
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NATIONAL SURETY CORPORATION 


A MEMBER OF FIREMEN’'S FUND INSURANCE GROUP 
Specializing in the Execution of 


Fiduciary and Court Bonds 


744 BROAD STREET, NEWARK MaArket 4-0950 
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th Ave iv) 
HUmboldt 2-3900 


405 ane n Newark 7, N. J. 


SINCE 1926 


| CORPORATIONS — The corpor- 


hen his use begins 


ing ordinance w 
ma predicate a non-con- 
Status on such use. 
munici barred 





The doc- 











Dy or estoppe 
trine of f should not be per- 
itted to frustra tne entrorce- 





g ordinance 


and most 





toppel apply in zoning vio- 







uations. 
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gt I if 


cannot be disregard- 
the courts in 
other 


ate entity 
ed or pierced by 
the absence of fraud or 
the ends of justice. 
LEASES 
Sion in lease to corporate ten- 
ant that owner will pay 
mission to broker on sale to 
tenant or “anyone acting on its 


behalf”, includes, in absence of 
proof contra, sale to officer or 
stockholder of tenant whose 


purchase was motivated primar- 
ily by tenant’s needs rather than 
personal investment. 
CONTRACTS Ordinarily 
construction of a written agree- 
ment is for the court but where 
its meaning is ambiguous and 
depends on evidence of disput- 
ed extrinsic circumstances, the 
meaning is for the jury; if how- 
ever there are no disputed ex- 
trinsic circumstances, the con- 
struction is for the court as 
there is no factual issue. 


pinion by 
1¢ aus April 3, 








and 

F intiff appellan nt— Cl 
Sabin (Kat seamen and 
Rt r espondent 
Ci 1 

Lenox, 
For defe 

Mark 


and 


also 








sistea : 
renewed, and this was done 

In 1956 Citron began negotiat- 
ing with ‘Ol la 
purchase 





sired to 

!but by reason of prior financial 
~ ~ + At 

transactions required consent of 


its bank so to do. P.G.I. cou sd not 
secure this consent. The bank, 
| however, suggested to Larrecq, 
| president and principal stockhold- 


manipulation thereby to defeat i 
BROKERS — Provi-| + 


com-| _. 


the | 






Cumberland Bar Hono, 
Judge Adler 


BRIDGETON, N. J.—Cur: 


yunty Judge Harry a-; 


McConnell To Speak On 
Municipal Courts 
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Plant Founded in 1838 


« COMPLETE TITLE SERVI 
THROUGHOUT 


New Jersey, Pennsylvané 
Delaware, Maryland 
Connecticut, 


r PGI 








Rhode Island, 
District of Columbic 


nN 


ction of 






















ent a matter and Florida 
for the court, but wh its mean- 
uncertain or ambiguous CHELSEA TITLE and 
nds upon evidence of dis- 
xtrinsic circumstances, th GUARANTY COMPAN 
meaning of the doubtful mor i 
sions is for the jury. Here, how- Main Office: — 
ever factual dispute Boardwalk National Bass 
€ I Tactuai aisput mag 
Saas eae Building 
as to tances surround- Atlantic City, N.4 
antic ’ 
ing f tion of the Y 




















COUNSEL . . . for the Defense 


* Professional Disability Plan 


* Life Plan (includes employee!) 


Loss of Income 
Loss of Life 
Liability 


{professional errors) 


Lawyers Protective Insurance 


*NON-CANCELLABLE—The only Group Plans approved by N. J. State Bo’ an 


JOHN A. COUCH, sR. AGENCY, INC. 


NEWARK 2, NEW JERSEY 
MARKET 2-4900 


494 BROAD STREET 
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loner DIGESTS OF RECENT OPINIONS ee ee a 5'2-Year-Old Can Be Guilty of Contributory 
vee Pie sicioareetinga gis ng Negligence, Court Rules 
This s and these powers are} 


























ADMINISTRATIVE LAW— MUN- to 


he City’s Board of Finance its 
um: ICIPAL LAW— A local board of ] f 









LOS_ ANGELES (ACCN) —A|!v. McEachen,—AC—, (L. A. 24383 
A 


an udget for 1958 showing 
is an entity distinct th an item for| Mot alt fact that the}. 3 ; 
; jury instruction given by a trial! filed Feb. 2). 






A health _ entity — 
t from the municipality in which disbu 


re: + is established and derives its an 
existence and powers from R.S. in salary 


2§:3-1 et seq. +0115 


mines the num- é é 
yoard (R.g,| court on its own motion that Defendants appealed from a 

t of moneys! there was no contributory neg- | judgment in the amount of $50,- 

RS. 26:- ligence on the part of a plain- 000 recovered by plaintiff as 

tiff, a minor five years and nine|' damages for severe burns she 








—4 local board of health has l *ipal bud- IG: NE Re ae reat oe oree | aetecae eneeee ae ane 
er under R.S. 26:3-19 to g 10. 1958. pro- ; f the mun- Months old, Was prejudicial error. sustained while playing on a lot 

; employ personnel and to fix to the Board of i¢:pality n ity exercise) SO Tuled the California Su- owned by the McEachens 
; er juties and compensation Heé was some $30,000| the duti s delegated , Preme Court recently in Courtell A house had been torn down 
ir ane Beate iota on the lot where the accident 








neither the municipality less than that requested in the to the board ier sy ar ; , 

; et “i | Peat Ses Be EE ay ‘ a fe v3, ,¢| izes Sewerage Authorities to es-| happened and a tenant of the 
the agency handling muni N ec P 

ipal financial affairs may fix Both niainiic 4 Peery atersol § Finance | t@blsh service charges which! McEachens was hired to burn 


“shall as nearly as the sewerage the lumber and debris. 
ticable There was a conflict in the 





ompensation of such em- ved for summary judgment woilcn ex¢é ity; vers | eae 
r summaz y ju nt S authority shall deem prac 


QaQgem norl 





vees nor veto the compen- ahs eas : pte Soe Sy | EO NICIAL 1ad power t : ners Sp : é ; ? : é 
Held: Since } tiffs have per-| -.. 44, : and equitable be uniform through evidence as to whether the fire 















to pay the salary and in- 





n fixed by the local beard) 5... 5 Gs ae ey sos 7 ag ee Mpel 1 Ol APpOlNnvees | ,, : : } 1d 
apesaatng eir du nd no OFr-| of the B th nor to “He district for the same type, Was burning or only smouldering 
4 waa 1an * ado} n I snea| ClaSS and amount of use or ser- when plaintiff approached it, as 

—Where salaries and increments langing their salaries and sal-| ,., B ‘ Th sas vice and may be based or com- to whether that parti 
itl i a ae i Me a nd they _have not th City 4, aber "esha puted either on consumption of had been started by th 

are ’ Waived their righ in : : water ... or on the number or or one of nis young cniiaren, anc 
the board, the board is obli- ae kind of water outlets . .. or on various other issues in the case. 
: az the number or kind of plumbing The trial court determined that 











rements SO fixed for services of Health, unless the defenses as- i NS a Ke ‘t money | /Xtures or facilities ...or on the plaintiff was capable of being ; 
ee ee rted are valid fa tox ae pean auckial eal number of persons residing or witness, and she testifi d that 
) Che OAR eee eos - The basic defense is that there EOE Beard of or on other factors her dress caught fire when she 
full appropriation requested js; yn ration to pay the incre- : are ee the type, class and; squatted down to pick up a stick, 





use or service of the that there were no flames but 
; ly he ground, that 


embers could 


ul 


from the municipality or re- ments because the Board 
eiyves an inadequate appropria- : 


arc Ol sewerage system 


Under this statute the rates fix- 








n an r approp shall be uniform throughout tl 1ew of fire 

k E J.S.C., rendered April 1 Vetendants treat tne be saad t district for the same type, only from her mother’s stove. 
: ior Court. Law Div. Health as nD ‘lass and amount of use or service The high court stated that the 
rosso et als v. City of Paterson municipal 2 ths yees Te€-| of the sewerage system. his is jury instruction that there was 


} 


ined by the E perform-| i+. bovct P wr ara . 
Mo perlorm-~/| the keystone of the statutory di- no contributory negligence on 


Jut express hepa? ead ee 
; = yart of the plaintiff errone- 








rection Then follow items or the 
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1 Board of Health of the City Board of 


Paterson, 


Seah 




















ir: ndan icipal powers ve: Ty @ it must IM~-| formulas that may be used in ously deprived defendants of a 
T rg (Adolph That is not the status of a local} uae in th ne sums; fixing such uniform rates. The defense upon which they relied, 
F Board of Health need teotnas soyees thelr! rates here fixed are not based on was prejudicial. 

awiul lary ] pee 4AaW-!| such items or formulas and are the theory that a 
RB I = ern orm for all users of the child of plaintiff’s age, namely, 
P type, class and amount of between five and six, is incap- 
by three ordinances, established are created under and derive their} »“+*** authority fixed a different! able of contributory negligence 
3 Hodes r users of the same type,;as a matter of law is rejected, 
hb a el : yne-family houses, de- the reviewing court declared 
{ b on location, and this it The high court also reaffirmed 
b . 2 io. There may be a dif- the rules that a licensee may 
a 6 service charge for each recover if injured by “active neg- 
¢ : .ch class and each amount ligence” and that a child tres- 
g us d in fixing those char passer may recover lI the case 
p r MUNICIPAL LAW - ADMINIS- y ) as , hin the rul et forth 
q nd S is e3 TRATIVE LAW i sewerage ble. The ir n 339 of the Restatement 
ir ait to werv authority operating under N.J. type, and of Torts 
u the St S. 40:14A-1 et seq must fix rates ust must The opinion which reversed 
t Janu 1 J Al ; or charges which are uniform ‘ee or rate the trial court judgment was 
1 ty t 0 for all users of the same class, he rict written by Chief Justice Phil S. 

r 10, 1957 the B municipality in which it is estab- type and amount of service} The proposed rates are invalid Gibson and concurred in by Jus- 
0 pted a resolution hed and, by the statutes, has within its district and cannot) .nq defendant is required to re- tices John W. Shenk and Roger 
¢ ment of the inc! n given broad powers includ- fix different rates based upon) s-hedule sam nsistent with J. Traynor. Two other opinions 
- 1g January 1, 19 ng power to adopt rule recu- location of the user, or cost of this opinion were also filed. 
e tir rdinances. to prose- extending service to an area : 
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within the district 
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and It's a stretch of more than 675,000 files of 
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I! Ore tnan 


i riOl 





title information accumulate 
a century. ral Govt. a1 he Muni- 


we es pality. 7 ty sub- Whenever estate planning 


ng experience specializing in examining iter apo 


arp assistance is needed... 








{ ‘ew Jersey titles assures you of the best in he sewer 
an title service. i rita 


ANT Wwe welcome your inquiry. 








n e will | to D e ervices of the 
Bans { t) as tate’s largest | | 
~*~ kek ke * : winghtiy et Our 7 Dep ¢ i perienc 
, y ‘ ; * es of e e ement. Simply tele e MArke 
L A R G ES T ng t wa 2-5800 ar ge t e } ( iC¢ 
) 1 ISSUE all a ' : nC 
TITLE PLANT The Aut nsidered "haute nes | 
ri “= f e will, we assure vou, fully retiec Ir policy OF 
' = E Of] Ji ‘ 
IN THE oS TA LE inicip cordial cooperation with the bar and will endeavor to 


assist you and your client in every way possible. 


not float 
te. The ‘ ‘TRUST COMPANY 
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Entered a Second Class Matter, January 24, 1934 at the P t Office f ¢ he ' rid New Bills Introduced Co: 
Newark, N. J., under the Act of March 3, 1879 between the rule of law es! opos 
~ ; ; Sas F — the United States and the/ 7 AY IBL 
THURSDAY, “APRIL 9, 1959 eiiiaiteu sia tee ee ASSE sEMB a an 
es . Be ee Se ee ree under ar 2 : rs 
communisn ag tee aera Te 
- re Ul a add 3} 
DOUBLE JEOPARDY AND SUCCESSIVE In our County of Essex, the state: and a 
FEDERAL- STATE PROSECUTIONS prspbeaiar ae Pate Chae Wt tecesiot ion eho WHEREAS it Wi 
licated their willingness both to ,, ; se ° 
c we 
Over objection of the dissenters ‘that ralism” does not F $15 
require obliteration of claimed historically ancient safeguards, the |7#0OUs 4+ | tut.c: 
United States Supreme Court has held in twe hat (Bartku _| Cou 
v. Illinois, 5-4) the 14th Amendment does not preclude a state } cau 
court trial and conviction for violation of a ry statute ARES SPE EAS a } wa: 
subsequent to a federa! court trial and acc violation of hae re - of a br PNJS. 2 
a federal robbery statute for the same act and that (Abbate i ce epr } 1: 
United States, 6-3) a federal court trial and conviction for viola- 10 j the 


tion of a federal conspiracy statute subsequent to a state court f the [ 
no 


conviction, based on a plea of guilt, for violation of a state con- 
spiracy statute for the same act is not contrary to the 5th Amend- fer 
ment. : pla.n 
Justice Brennan, writing the majority opinion in the Abbate PN I. 
case, dissented in Bartkus on the ground that the federal authori- ¥ iste 
ties instigated and ac:ually prepared the state court prosecution Cour: 
to avoid the 5th Amendment prohibitio n against a second federal 4 
eve 


t 
ri9 


prosecution and that the state court trial “was in actuality a sec- 
ond federal prosecution.” Thus, the Court in effect lined up 6-3 
on the basic principle of the effect of the double jeopardy concept 
yvernmen- 


in the dual jurisdiction status of our state and federal gov 








tal relationship : 
The authorities cited in the majorit 4 

nan in Abbate and Justice Frankfurter SUGGES 

existence of two sovereignties and the T 

be denounced as a criminal offence agi Opi 











of both and, accordingly, punished by both 
minority view would result either in federal 
comparable state criminal legislation in any field 
of congressional power or federal abdication of power in 
inal field. 


the crim- 














































The minority opinion of Justice Black in the Case 
cites impressive nistovical precedent dating back ze r 
Roman times, running through canonical law of the Defendant Entitled To 
and early English common law to 17th and 18th century : 
court decisions deprecating successive prosecutions for the e Counsel At Time of 
act. It is the minor position that this fundamental concept is Sentence 
applicable without re yard to differences in sovereignty or juris- * _ 
diction. LOS ANGELES (ACCN)—A de- i 
Initial emotion: ul reaction to these decisions is bound to fend is entitled to counsel ae ry 
unfavorable. Successive prosecutions for the same act, even though Ww judgment is pronounced ; | YI 
technically ther are different offences and two sovereignties in-|and sentence imposed, and a ‘ame 
volved, runs counter to accepted notions of fair play. But the n of that right is a 
criminal law and the clefense of double jeopardy have always in- I, section 13 ¢€ 
volved technicalities which are vital to the enforcement and of California. tn the >mselves 
administration of justice both from the viewpoint of the state and California Su- 2! ‘ : ana resp onsidle und C ee M0] 
the defendant. Cf., Hoag v. New Jersey, 356 U. S. 464, 2 L. Ed. 913 eme court I in re Boyce ci 1 all I ; ESS than five ofL) : er ; 
(1958), affirming, 21 N. J. 496 (1956). The concept of a same or on Habeas Corpus——AC—, (Crim. P _ (5%) of the cases SO S-194 Fox, Cram eee 
different offence used in the application of double jeopardy guar- 6368. filed March 10 processea, and sliy. Fo ile Agena T0 
antees in the same jurisdiction is aiso a tec “nee and may be In this proceeding the peti- ba HEREAS i pea hat on ous 1 
equally confusing to laymen as the dual jurisdiction concept whicl ae ; ¢ bea 
is involved in Abbate and Bartkus. 1 Tr 
The majority has followed 100 year old precede V hich it -sentiy C and. ea ed crim- a 
has refused to overrule for lack of persuasive consid ons anc pelle Sater Rutgers Law 





because of recited undesirable ogee ene es which would follow 







the 
tile 


Alumni Dinner Chair 








from such action. Such a judicial standard cannot be criticized 
Federal-state relat bie tiene: “ a variety of fields have raised : 
troublesome problems for the Court in recent years. The need for s 
uniform national standards in the areas of labor law, civil rights, ed 
national security and economics has resulted in broadening the ! : 
concept of f federal preemption. The instant decisions reveal the nua. 
Court’s awareness of the need to examine constitutional guaran- m, MZ 
tees in the setting of our federal form of government. A single He 


national government with a 5th Amendment constitutional pro- 
vision would, of course, avoid the Abbate and Bartkus fact situa- 
tions which have been involved in the Court's decisions in recent of counsel, as 
years. Preservation of our federal system requires recognition of pronounced in t absence of 
dual sovereignty and the powers that go with sovereignty. The the defendant, is vulnerable to should be < 
power to define, prosecute and punish crime is fundamental tO attack by habeas corpus for the of court or by 
sovereignty. A dual system of criminal law and the right of each reason that certain rights avail- WHEREAS it is t 
sovereignty to enforce its own criminal law without regard to the able to the defendant at that of the members of this sub-com- of the State Assem 

actions of the other is a facet of our federal system which we time would normally not be un- mittee that said change, if partner in the Newark 


should be willing to recognize and accept if we agree that this is derstood and taken advantage of | deemed desirable, should be by of emai: Saiber and *- 


the system of government under which we would live. unless counsel were present. statute: inger. 





nced today. 
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graduate, is Alumni Ass 
vice-president. A f f 
e judgment County Surrogate 
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Proposed changes 
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eral interest or 
of policy. 


Conference To Draft Model Legal Code On 
Medical Activity 


A National Conference on the; It is expected that the confer- 
ence will produce a model legal 
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‘ be of gen- 
lve questions 








issue a warrant for ar- 
d on a contempt finding 
beyond the 


ied from page ] 
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jurisdiction of 
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Legal Environment of Medical 
Science is to be held at the Uni- 


code governing medical scientific 


, trict court. That where an is dismiss- | versity of Chicago on May 27 and | activity including tests of new 
2 t:11-5. Wage Executions; In ; the ed notice th sent to the 28, it was announced today by medical treatments and such 
Notice, Order, Hearing Cc enact- | attorneys « es except in| the National Society for Medical controversial matters as artificial 
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tion of human organs. 
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Liz} a: t A a oe a oe or the red with | matter of the counterclaim or the Plans for the conference were 
3} fBeason: T ninate an unn -| eae ween d can consent of all issue involved therein. drawn at the society’s 12th an- 
ason: + peeeneerate dding theret he following pies if i we 2 : 
a seless requirement O1) 5400: Classification: G DB Reason: To make the rule more nual meeting. Participants in 
ne the opin- | consistent with R.R. 1:27D. In! the conference will be represen- 
a st handled several situations a counterclaim | tatives of religious, cultural, sci- 
ae: Presiding! may be filed in the Districf Court entific and professional groups 
S Chssificatio the Court involving equitable jurisdiction., Dr. Lester R. Dragstedt, profes- 
ffect For example, in an action to re- | Sor of surgery at the University 
m yver a deposit the vendor may of Chicago, is president of the 
m: counterclaim for specific perform- NSMR, which was founded in 
- Con - anc in action against an/ 1946 by the Assn. of American 
x ut merit! es crowee may wish Medical Colleges and is composed 
mee’ Rules. to ai for interpleader of 363 organizations and insti- 
7 - : , nd vet the Nictrict Yourt w. } tition g0en ji esearch j 
Bisse E R.R. 7:4-6. Service of Process; By| 224 yet the District Court would | tutions engaged in research in 
Pars Whom and How Served; Dis-| 2° ae a ee under | Diclagy sae suecseme, 
rec missal for Failure to Serve N.J.S. 2A:6-34. upon the iudemer btor by re¢ 
‘ 3 Hy ~ ‘ upon We 1agn 1L GEDLOPT ft reg- 
' Tren Proposal: Classification: Group C. : d ; egies : 
ae : ° ster O ‘tified m retul 
mé hat t It was the finding of the Com- ty a z 
I t +} } ri } I ipt requested, a in aiterna- 
th nitte 1é present rules aré¢ piedege f 
: ¢ 4] 1 A e to the requi! f p 
pr ade quate to cope with sucn a Sit- oye rvi 
Cs uation situations as the pro-|°"" 
- posed change contemplates Reason: To alleviate the undu 
° > 9 MP ling are nd unnecessary hardship aced 
iced Pro’ R.R. 7:11-3. Order for Discovery; ~~ ag oe ae we ' ; 
% Supplementary Proceedings - een bhp ie ss 
> abe il ng persona vice upon 
g to ac-!| Proposal: as . nt debt 
ro m to That paragraph (b) of this rule : tye : nvolving 
ier Sip- Se ee ae sea nsw Sp auy n ise voiving 
e Sup amended to read as follows: " be q 
sh T ‘ } 6) reiatively small jJuagments anda 
0) Upon the filing of such!, : bo thas ae . 
oni: G ae ea i? ane gee to eliminate the expense of re- 
. ( petition the judge shall make an ted ts to obtain persona 
i +h A peated efforts t optaln -rsonai 
ke the} ord equiring the [judgment pie ; 
a ered by debtor] person to be examined to *.7*'<" ‘ : 
i $1 ~ ‘hic tose P ge 5 ~~ | Classification: Group C. 
ie he present rul appear and make discovery on ~~ ‘ sd 
Co R.R. 7:5-4. Answer or Appearance | Oath concerning [his] the judg- lhe Committee ce ye rapapleerene 
t 0 ’ ~- this cspyocest ed ropos Sv th- 
‘Ta ; Proposal: ment debtor's property and things ‘ls suggested proposal was Ww! 
| bee hat wnded to|in action before such judge or an/ Out merit. 
| tra: EEC WO) cee ah, toured tea iin tate —— 
NJS 29 9-4 pr t nswer c wag “J Al = V 4 —_ WOUaLC, Ub 
9 4 in nay be| De designated in such order, at LEGAL PHOTOGRAPHY 
re nded bv a time and place in such order 24 Hour Telephone Answering 
= | cca: *0e | specified.” Service 
the | eason: To at the} — 
no htea nae «Ria an he | Reason: To harmonize paragraph SEYMOUR RING 
for : sl b) wi paragraph (a) of the 107 Schuyler Avenue 
pla.n: rule an i . 4:74-4, which Newark 12, N. J. 
I: i G provide that discovery may be had Waverly 6-5324 
m ear tat this} Of persons other than the judg-| —— = 
Coun: i work | Ment debtor. : 
tax handl- | Classification: Gro up C. HARRY A. TAYLOR 
E, i ‘ The Committee determined + 
eve” ( ee Se OO e Seer oore a ewae Uu id e 
© Classificatior . this proposal was adequat ely cov- and Associates 
_ € ssued R.R. 7:5-4. Answer or Appearance | ered by existing rules : = . 
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1 onfli 1 u y pe sft plsecasigs vice Of a LUC | East Orange, N.J. ORange 3-8100 
opi: a 2h ay ut « . copy oi an order for discovery 
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tenses 18 pr ia ial eal r T . act) Youd 
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Impeachment of Witnesses: Common Law Principles 
and Modern Trends 


(Continued from last week) 





ae | overlook the fact that the exist- 
: = ence or non-existence of contra- 
Impeaching the Adverse Witness} diction is largely a matter of 
ae testimonial qualifications | degree, hence inferences of con- 
e adversary’s witness are | sistency might be found in many 
a, ace to attack. In the| instances. If material variance 
“ n, credibility may be attack- | between testimonial assertions 
- be cross-examination or by/and prior statements does exist, 
“ “ tg ag by proving | it seems fitting to allow compari- 
at the witness has made state-|sons, contradictions notwith- 
ments inconsistent with his} standing.” 
present testimony, by revealing | A — 
bias, interest, or corruption, by Pl ee 
alluding to past convictions and | by proving contradictory a 
revert Bld assailing character | ments sound trial tactics will 
re z ; 
» ae rough the medium of | penerally require that adequate 
wanasies;. Rertnotive | warning be given on cross-exam- 
rules, hewn from countless pre-| ination The trial judge should 
cedents and inflexible legislative | ne endowed with dtecotion a 
enactments -| : ee 
eae os — ne ime ;exclude extrinsic evidence of 
process virtually impossible. | DHOT, contradictory statements 
If prior statements of the wit- - ination has be ~ceaiigl 
ness are to be admitted for im- inmate 8 poser slg toi 
peachment purposes. it is axio- | “*** ae sabia 
matic that real inconsistency —— eeepc minnge quill 
exist between the two assertions noncnig acca hes api she tno 
of the tig No —ae <i eens deer ee ee 
are made as to the falsity of | - aera cars ame 
present testimony or the truth agg Set a 
of prior statements, as the triers will “ee nina “ ag a 
of fact are free to reject both| ° Serre ge : 
versions"? Cases are not in| — — 2 ge agg a 
agreement as to the degree iow gc a : » peers 
inconsistency required. A strict |*0r ith ath paves slong ca 
line of authorities would require | 14 : pou ee . 
that there be contradiction on en geet osu a aan a 
plain terms between testimonial | ~ae toc Se ak ae 
assertions and bien state- | -equiring foundation testimony 
ments made.” These authorities | re: : i 
Lite : as a condition precedent to im- 


——— ——o 




















56. Denver City Tramway Co. v. Lomovt, | peachment by _ extrinsic evi- 
53° Colo, 292, 126 Pac 276 (1912); 3] 61 tly 
Wigmore, Evidence § 1040 (3d ed. 1940). | dence.” The rule apparently 
; 57 $ Wigmore, Evidence § 1017 (3d ed.| made its debut in Queen Caro- 
940) los 9. aay : A + < 

58 tefore evidence of an impeaching | line’s Case,” decided early in the 
taal apet that ancl evidence tanbetent. | nineteenth century, and it seems 
tory of what the witness states at the trial, | Quite evident that prior practice 
and such ev ce must appear after the! — = ss sna Nn 
evidence ix construed most favorably to the| Pecognized no such requiremen 
witness sought to be impeached. ie fee 
v. Bacon, 180 Ind. 822, 828, 101 N.E. 1001 1 
1003 (1913). See also Gackstetter v. Market | ,.0 eter Pep i 
St. Ry., 59 Cal. App. Dee. 1068, 280 Pac. | *? Sale - 
154 (1929), 104 Cal. App. 89, 285 Pa 199) 22 6a 
(1930) (impeaching testimony must be plain- |?" 
ly ineonsistent with that already given); 

Seller v. Je ins, 97 Ind. 430 (1884) (con- | 
tradiction required but degree of contradic- 
tion does not effeet comy ey) State v ¢ 
Chickering, 97 N.H. 368, 89 A.2d 206 (1952) : 


(contradiction required) 
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Granted, the requirement does | 
tend to reduce confusion to a| 
minimum by eliminating un-| 
necessary impeachments, but 
absolute insistence upon adher- | 
ence in every case may work un- 
deniable hardship. In many| 
cases it will be impossible to lay | 
a foundation while the witness is 
on the stand, because prior con- 
tradictions may not be apparent 
at that juncture. If the witness 
should die or be otherwise un- 
available, there would no longer 


ably rejected unless it concerns 
facts relevant to material issues 


fore, at least as it refers to ex- 
trinsic proof, 
collateral matters.” 

The term collateral is as am- 
biguous as it is overworked and 
furnishes no real test. In essence 
it means that the matter inquired 
about is not logically relevant, 
independently of pure impeach- 
ment, or else so remote that it 


be opportunity for presenting; should not be inquired into 
the facts as they were previously through the medium of contra- 
represented.” dictory extrinsic testimony. 


Many tests have been proposed 
in many precedents,” but none 
has endured so satisfactorily as 
the test laid down more than a 
century ago in the Attorney 
General v. Hitchcock.” As Dean 
Wigmore has so ably phrased it, 
the test reads: “Could the fact, 
as to which error is predicated, 
have been shown in evidence for 
any purpose independently of 
the contradiction?’ 

Applying the foregoing test, 
two classes of facts would be ad- 


Another lingering by-product 
of Queen’s Case complicates the 
task of laying a proper founda- 
tion. The English precedent re- 
quired counsel, before examining 
a witness about the terms of a 
document, to produce the docu- 
ment in question. It inhibited 
counsel from effectively testing 
the witness because it gave the 
witness the decided advantage of 
informing himself as to the con- 
tents of the statement prior to 
being questioned and therefore 


eerie oe pag seecrsicom ten = missible independently of self 
ne contradiction: (1) facts relevant 


vice.* With the general revision 
of common law procedure in 1854, 
the rule was abolished by legisla- 
tion in England,” but it has re- 
ceived wavering allegiance in 
several American jurisdictions.” 
Despite withering criticism, the 
rule has survived in some 
quarters, notably with reference 


to matters at issue; (2) facts ad- 
missible to discredit the witness 
by showing motive, bias, interest, 
or any other similar matter like- 
ly to affect his testimony. Bias, 
state of mind and feelings of a 
witness are not collateral factors, 
and bias or like emotions may 
be shown by extrajudicial state- 


to depositions ed 
sn a and reported ents of the witness from which 
wise fe an inference as to his feelings 
+ raner } . 5 

When the proper foundation may be drawn. In pointing up 


has been laid and the witness 
clearly denies having made the 
statement in question, impeach- 
ment is in order. Yet, if the wit- 
ness merely states that he does 
not remember or does not recall, | 
be raised as to 


bias, counsel would thus be al- 
lowed to contradict the primary 
witness by attempting to extract 
admissions on cross-examination 
or by offering extrinsic evidence 
independently of cross-examina- 


question may tion.” 
whether self-contradiction ac-| “ mouch the rule is clear that 
e Seeger eee ‘eg ough tt ‘ 
tually exists. Early judicial opin a witness’ testimony regarding 


ions were inclined to quibble, 
thereby restricting impeachment 
by extrinsic evidence unless wit- 
ness response was unequivocal,” 
though modern authorities al- 
most invariably permit impeach- 
ment where the witness does not 
clearly admit having made the 
statements.” 

Counsel will frequently be per- 
mitted to cross-examine witnes- 
ses with regard to matters whol- 
ly immaterial to the issues in the 
case when cross-examination is 
aimed at testing credibility.’ 
Thus a witness may be interro- 
gated concerning his past indis- 
cretions, his convictions of crim- 
inal offenses and his inadequa- 
cies, regardless of the fact that 


collaterial matters may not be 
refuted by the calling of other 
witnesses and the production of 
extrinsic evidence, there should 
be no prohibition against ex- 
amining the witness further 
himself on the chance that he 
may change his answer. This 
proposition was declared most 
forcefully in a recent New York 
decision, People v. Sorge,” where 
the defendant in a criminal case 
denied committing a specific 
crime. The district attorney was 
permitted to continue his cross- 
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